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' 11. Plaintiffs and Petitioners George Goldsmith and Catherine Sorenson own

real propertyin The Ranch Subdivision, Gallatin County, Montana. George Goldsmith

and Catherine Sorensonwillsuffer material injuryto theirreal propertyand its value as

a result of Defendants, actions. 
I

t2' Defendant and Respondent Gallatin Co*ty, by and throggh the Galtatin

County Commission (the "Qepmission"), is a political pubdivision of the State of
Montana' MonL Code Ann. $ zg-ror(s). It is the govelning body of Gallatin Cognty and

is responsible, along with its ptannin8 Departrnen! for reviewing and approving

prelininary plat applications for zubdivision.

13' Deftndant and Respondent Johu T\rbbs iD his official capacity is Dircctor

of the Montana Deparhent of Natural Resources and Conservation (.DNRC"). He is

responsible for overseeing and directing the implementation and enforcemelrt of DNRC

policies and nrles.

,4. Defendant and Respoudent Montana Deparhentof Natural Resoures
l

and Conserration is an qgency of the State of Montana responsible for implementing

andenforcing policyand rules regardingwaterrights andwater $alityin the State of
Moutana

15. Defendant and Respondent Tracy Stone-Manning in her officiat capacity is

Director of the tlfellrana Departmeut of Environmental euality ("DEe). she is

responsible for overseeing directing, and enforcing the nrles and policies of the DEe.
i16. Defendant and Respondent Moutana Deparhent of Environmental

Quality is an agency of the State of Montana responsiUl ror implementing and

enforcing policy and rules regarding water usage and quality in the State of Montana.
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:r7. Plaintiffs/Petitioners are appealing tU. CaUtio County Commission's

unlaurful approval of the preliminary plat application forthe spriqghiu Reser,e Major

suMivision. Plaintiffs/Petitionens have standing pursriant to g z6-g-6e5, MCa

18. The neal property at issue is located in Gallatin Counry, Montana 1hus,

venue and jurisdiction ane proper in rhis court. Mont. (bdeAnn. Sz6-g-6zs@).

19. the Commission apprcvedthepneliminaryplat forthe Springhilt Reserve

Major Subdivision on February g, 2ot4.Ihis appeal is timely filed nitbi1 go dal,s of the

date of the written decision- Mont. CodeAnn. iZ6-S-6zS@).

2o. An ryency nrle maybe declared inrmlid in an action for declaratory

judgment if it is found thatthe rule or its threatened application interferres withor

impairs or threatens to interfere with or impair the Iegal righb or privilqes of the

plaintiff. Mont Code Ann. $ z-+-So6(1). It is not necessary that the plaintifffust present

the issue of the rule's nalidityto the agency. Mont. Code Aun. $ z-+-So6(g). Veuue is

pnoper in the county where the plaintiff resides. Mont pode Ann. S z-+-so6(q). rhe

agency mnst be made a partyto the action.Id.

c'OvERNINcI+W

27.. Gallatin County is required by law to adopt subdivision regulations

"neasonablyproviding for. . . the provision of adequate;transportation, water, and

drainage." Mont. ffieAnn. EZ6Z-S-So{6). Subdivisiop regulation is intended to avoid

'subdivisions that would involve rumeoessaly environmental degradation and danger of

injury to health, t"f.ty, or welfare by reason of natural hazard, including but not limited

to . . . the lack of water . . . ." Id. at (9). Gallatin Couuty has enacted subdivision

regulations.

Appeal Pursuantto Mont Code Ann. 576-3-625 and Complaint Page 5
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. 22. Iocal subdivision regulations must nreslbe standards forwater supply

that meet the regulations adopted by the Montaua Defrrhent of Environmental

Qudityunder $ z6-4-ro4 for zubdivisions creating oo.io, more parcels lsss '\nn 2s

acres in size. Mont. Code Ann. 516-z-So+(t)@(iii). The DEQ nrles must provide for

"adequate evidence ttrat a water supply is sufEcient in terms of quality, quantity, and

dependabilitywill be available to ensure an adequate strpply of water for the tlpe of

zubdivisiou proposed." Mont. Code Ann. g 76-4-ro4(6)0).

23. the Gallatin County Subdivision Regulations specificallystate thatthey

intendto complywith Title 76 of the Montana CodeAunotate4 andtbat one of the

pllqxrses of suMivision regulation is to provide for an idequate water supply. Gallatin

county subdivision Regulations at r-z; Mont. code Anh. i z6-g-roz(q).

24. Title 85, chapter 2, parts r tbrough 4 are r.eferred to asthe Montana Water

UseAct. .6.RM. 36.re.ror(r). One of the purposes of thP tVater Use Act is to implement

Artide IX, Section g(+) of the Montana Constitntion, ufiich requires the legislature to

provide for the administration, conrol, and regulation of water rights and to establish a

Erstem of entralized reords of all water rights. Mont. code Ann. $ gs-z-ror(z). .Ihe

legislature declares 1tra1this grstem of centralized recolds recog1izing and establishing

aII waten rights is essential for the documentation, protectiou, presenation, and fut,re

beneficial use and dwelopment of Montana's water for,the state and its citizens and for

the continued development and completion of the comprehensive state water plan." Id.

25. The Montana Iegislature has provided for appropriations of groundrrater

that do not require a permit. 'Outside the boundaries of a coutrolled groundwater area,

a perrrit is not required before appropriating ground water by meaus of a well . . . when

the appropriation is outside a stream depletion zrfite,is:35 ga[ons per minute or less,

Appeal Pursuant to Mont Code Ann. S Z6-T-625 and Complaint Page 6
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and does not exceed ro acre-feet ayea\except that a combined appropriation fromttre

same source bytwo or more wells or dweloped spriusJ exceeding ro acne-feeq

regardless of the flow rate, requires a permit." Mont. cba"eoo. $ gs-e-go6(sxaxiii).

These are @mrDonly refemed to as "exempt wells." I

26. Water is "appropriated" when it is diverted, irnpounde4 orwithdraum for
a beneficial use. Mont. CodeAnn. $ g5-z-roz(rXa). Using water for domestic prrrposes

is abeneficial use. Mont. CodeAnn. $ g5-e-roz(+Xa).

27. Because the Springhi[ Reserve Major Subdivision application foresees the

use of more than 10 acne-feet a year at less than 95 gallons per minute, it should be

required to obtain a permit unden Mont. CodeAnn. $ gS-z-go6(SxaXiii). However, the

Montana Department of Nahrral Resources hasinterp&tedthis statute so that the

permit requirement is triggered onlywhen therarious hppropriations within a

subdivision are "physically manifold into the same sJ,stilm." A-RM. 36.re.ror(13). In

other words, under DNRCs interprctation, 76 individnal wells aU drawing fr,om the

same aquiferwill nerrertriggertheneed foran approprl,ation permit unless theyare

phpically connected to one anothen.

FACTS 
I

28. AII the Paragraphs r through 27 arerncorporated herein.

29. the HaIIins' domestic water oomes from an individual well. AII lots in &e

Ranch SuMivision use individual wells for their domestic water. Since r99r, the water
I

Ievel for the Hallins' well h* dropped by approximately ten feet.

3o. Plaindft Eric Scranton and Bobbi Geise have also experienced a notable

drop in their well's water level. In r98S, when their well was drilled, the water lerrel was

at approximately r7o fetbelow the surface. In zoo5, the well's water tevel had dropped

Appeal Pursuant to MonL code Ann. szi-3-6zs and complaint PageT



over thirty feet to approximately ero feet below the sulface. This drop in water leyel

directly coincided with the increasing number of wellslin ttre immediate vicinity as a

result of neighboring dwelopment.

31. the Ranch Subdivision is at a higher elevation than the proposed

Springhill Reserve Major Subdivision, which sits at the bottom of the alluvial bench.

Seventy-four of the 76 proposed lots iu the Springhill Resene subdivision sit on the

alluvial bench. firus, all of the lots in the proposed subdivision are closerto the aquifer

than are the lots in the Ranch Subdivision.

32. the Hallins'property, other RIIA members'prcperties, and the proposed

Springhill Reserye Major Snbdivisiou are all nithin the Upper Missogri River Basin, a

Iegislatively closed basin. See Mont. Code Ann. S g5-z-g43.

33. At the time the Commision approved thg preliminary plat, the proposed

Spri4ghill Reserve Major Subdivision was being dwelopad by 96o Capital partners,

IJ.C, Quanfum Holdings, IJ.C, and gB, LLC. Since that,time, based on infomation and

belief, one or mone of these entities has sold its interest in the development It is

PlainfiftTPetitioners'belief that the proposed Springhill Reserve Mqior Subdivision is

now being dwelo@ by Four Coraers Consbustion, IJS and Joint Ventlr, IJ.C. Any

entities tlatwere or curently are developing the Springhill Reserve Major Subdivision

are collectively refemed to as the "Springhill Reserve Subdividers."

34. The Springhill Reserve Subdividers prcpose to dwelop tgs.z1acres of
land located in the Southeast Vl of the Southeast Y+ of Section 14, and a portion of the

southwest vn of section 19, Township r south, Range 5 East, p.M.M, Gallatin county,

Montana. In general, the property is located on the east side of Springhill Roa4

approximately 1./g milss north of tle I-9o frontige road.

Appeal Pursuantto Mont codeAnn. s76-3-6zs and cornplaint Page 8



35. the Springhill Reserve Subdividers propgse to create a total of 76low-
I

densrty single-family residential lots, and five open-sp4ce parcels totaling 47 aq6.

96. the16lots within the proposetl Sprinshih Reserve Major Subdivision will

be served by individual wells. the Springhill Reserve tri"jo, Subdivision will have

additional wells for fire protection

37. the SuMividers relied on a September 2or3 reporttitled: "h,eliminary

Evaluation of Groundwater Availability," for their findhg that the proposed subdivision

would have adequate water lespunoes (the "Groundwater Availability Report').

Aording to the GroundwaterAvailability Report, the proposed subdivision will use

8Z.Z+aene-feet of water per ]'ear and existiqg wells in the area pncduce an averqge of eg

gallons per minute. Howwer, this averqge appears to bb high and not rsflective of the

median gallons per minute that wells in the arrea produce. Many of the wells in the daa

log usedto calculatethe z3 gallon perminute average dannotbe found on the

corresponding map the Subdividers provided depicting the location of the wells usedto

reach the average. Itus, it is undear of the location of gome of the wells used to

ealculate the z3 gallons per minute, or if such wells are eyen in the vicinity of the

proposed subdivision

38. Tte Crallatin County Comrnission, after providing notie, held a public

hearing to consider the Springhitt Reserve Subdividers'reguest forpreliminary plat

approval of the Springhil Reserve Major Subdivision. lte pubtic heariqg was held on

January 28, zot4with the purpose of deterrrining whether the infomation provided on

the preliminary plat application complied with the Galletin County Grornth Policy, the

Gallatin County Bozeman Area Plan, the requirements of the Subdivision Regulations,

andthe Montana Subdivision and PlattingAct.

Appeal Pursuant to Mont Code Ann. 576-3-625 and Complaint Page 9
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39- The Commission revierned informatioo O]o* r) the planning Department
i

StaffReport with Exhibits, z) the Springhill Reserve SJUairia"o, complete submittal,

and g) written public testimony submitted by coucenrdd commqnit5r membens,

ipsluding Plaintitrs/petitioners to this action. !

40. the Baruey and Sheryl Hallin submitted h fo*-pag" letter to the

Commission before the public hearing that, ornsDg othbr thiogs, questioned the impact

of 76 new wells on existiug water users, and identified foreseeable problems with

existing traffic infrastructure.

4t- Thene were two letters of ooncun€nce to Banrey and Sheryl Hallin,s letter,

which were signed by approximately fifty residents in the immediate vicinity of the

proposed Spriqghill Reserve Major Subdivision aud submitted to the Commission for

consideration.

42. Additional landownerc zubmitted rarritten documents to the Commission

addressing many of tbe same conoenrc as expressed byghe Hallins. Specifically,

Plaintiffs John andJane Hodges, Bobbie Geise and Eric Scranton wrote letters tothe

Grmmission e.xpressing oonceln over water and traffic issues related to the proposed

subdivision.
i

43. the proposed subdivision lies withfu the Sypes Canyon arpa. The HaIIiDs

submitted as evidence of potentiallysignificant adverse impast on existins water u{Ers a

2oo7 DNRC report, Growtdwater @nditbrc at tluSUpes &nyon Tenryorary
I

conttolled Ground, water Area, which included the following firdings on the effects of
increased withdmwds by futtue dwelopments in the slpes canyon area:

a. Continued development at the ryrtins a"i"ity and at depths simits 1e
oristing wells could lower water levels up 1o z-o feet il so-u;;irdfi *uUr;

Appeal Pursuant to Mont code Ann. s T6-3-6zs 
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b. Pupning from wells at depths greater thJu aeptns of existing wells could
reduce the effects relative to pumping from shallower depttJbecause of
the semi-confined naturre of the aquifer sjstem;

c. Pumping from individlal wells at greaterithan oristing densities would
result in proportionally greater drawdown; and

d. Extended drought could reduce ground-water levels in the area up to go
feet.

44- The Ranch Subdivision was developed in the early r98o's. Several other

zuMivisionsi ane also in the immediate vicinity of the proposed subdivision. Grandview

Heights Subdivisiou, Wheatland Hills Subdivision, and Harvest Hills $lMivisiou were

all dweloped prior to the Ranetr Subdivision, while Spi"t Hills Subdivision slrfl g'mmer

Ridge Subdivision were both developed after the Raneh subdivision.

45. All of the above named subdivisions are ia close proximity to the prcposed

Springhifl Resenre Major Subdivision. With the exceptibn of Spirit Hills SuMivision, all

of the naured suHivisions use individual wells as theirwatersouDoe. The Spirit Hills

Subdivision uses acommunitywell system, which consists of permittedwells nryulated

bV the Montana Department of Environmental Quality fDEQ') anil the Montana

Deparhent of Natural Resources and Conseryation ("DNR9).

+6. the most recently constructed zubdivisions in the vicinity are the Snmmer

Ridge SuMivision, developed in or about 1993, and thelspirit Hills SuMivision,

dweloped in or about tggg.Because of concerns about the availability of water and how

new exempt wells would affect existing water users, thelDEQ requfu€d the Summer

Ridge Subdivision and the Spirit Hills Subdivision to prit restrictions on theirwater

usrage, whichbind propertyowners through restrictive oovenants. DEQ rcstricts

Summer Ridge to a maximum water usage of S8,ooo gallons per monttr per lot, and

irrigated areasi sithin the subdivision cannot exceed 12,ooo square feet per lot.

Appeal Pursuant to Mont Code Ann. S 76-3-625 and Complaint Page 11



Additionally, DEQ required water level monitors to be fiut on six wells in the Sunmer

Ridse Subdivision, and all wells in the subdivision mu*t have a water consumption

meter with water reports submitted to ttre DEQ on a rlonthly basis. DEe can further

resfuict water us4ge in the subdivision if a water shortage occurs or if other

circunstances change. 
,

47. DEQ placed similar restrictions on the Spirit Hills SuMivision by limiting

water usage to 58,ooo gallons per montl per lot and limitins the irrigated arca per Iot to

8,ooo square feet.

48. The Commission did not consider placin$ these t1es of rcstrictions on the

springhiu Reserve Major subdivision, nor request that DEe do so.

49- In its approval ofthepreliminaryplat, the Conmission relied entirelyon

the GroundwaterAvailability Report, prepared bythe Spriuehil Subdividers, to

conclude that the Subdividers provided sufficient errideuce of adequate groundwaten

nesounces for the prcposed subdivision.

5t). lte GroundwaterAnailability Report failld to adequatelyconsider

ooncerlxr raised in the 2oo7 DNRC r€port, which were highlighted bythe flallins, on

how additional wells night affect neighboring popertyowuerr. The repoft.h"rry-

picked favorable DNRC fildin8e to support its conclgsign that there was adequate

groundwatei for the proposed subdivision

51. Ihe Groundwater Availability Report ,nrsl.o-pleted in September 2otg,

prior to siguificant revisions of the Montana exempt well permitting statgtes that went

into effect on october r, 2o1g. see senate Bill g+6 and Mont. code ADn. S g5-z-3o6

(zoB). 
I

Appeal Pursuantto Mont CodeAnn. ST6-3-625 and Comptaint PageL2



52. The GroundwaterAvailability Report dogs not state whether the proposed

Springhi[ Resenre Major Subdivision is located inside or outside of a stream depletion

zone, as contemplated by Mont. Code AnE. 5 85-z-3o6. Neither the report nor the

Commissies's findings and conclusions determine whetherthe proposed subdivision's

76 wells constihrte a combined appropriation pursuantto Mont. CodeAnn. g 85-zgo6.

53. In their letterc zubmitted to the Commissiion befort the public hearing,

several of the Plaintift/Petitioners raised zubstantial @neems regardingtrafficand

aeoess to the proposed subdivision. Among other thiqgb, &g lJallins raised saf€ty

ooneerrrs with key intensections on T\rmbleweed Drive,:gumr.r Ridge Roa{ and

$rrmmsl C\rtoffRoad. lte SpringhiU Reserve Subdividers failed to do traffic studies on

these crucid iutersections to det€rmine the impacttheproposed zubdivision wouldhave

on these roads and intersections.

54. At the public hearing, sweral of the Plaintift/Petitionerc raised issues

regarding the effects the propo.sed zubdivision would have on Spriughill Road.

Sprinshi[ Road is listedbycallafin Countyas aminorarterial roadandisthe onlyroute

from the vicinity of the proposed subdivision into Bozeman. Tte Subdividers used data

from a previouslyconducted Montana Department of Transportation trafficimpact

study to conclude that the Sprinehifl Reserve Major SuMivision would only have a

minor impact to the area transportation system. Howaren the Strbdividers did not

conduct any independent studies that were directly nelreted to the additional trafEc that

witl be created as a result of the prcposed subdivision. these concenrs raisedbythe

Plaintift regarding SpringhiU Road were not considered or addressedbythe

Commission.

Appeal Pursuant to MonL Code Ann. 576-3-625 and Complaint Page 13
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55. In their letter to the Commission, the Haltins discussed an unlicensed
I

gravel pit in the open space on the southeast side of thg proposed subdivision adjacent

to the Sypes Canyon Road. The Springhill Reserve SuUaiviaers proF)se constmction of a

Eail that runs aloug the rim of the gravel pit. The rim if tUe gravel pit has a nearly

vertical twenty-five foot drop to the bottom of the gravel pit. the Halli3s expressed

concem ftal this vertical drop would be a hazard, not only for the residents of the

ptoposed subdivision, but also for the resideuts of the neighboring su6ivisions who

might use the trail. Especially concerning is the dangerthis vertical drop poses to the

children living in the area. i

S6. Paragraphs r through SS are incorporatd herein.

57. One of the explicit puposes of zubdivision regulation is to provide for an

adequatewatensupply. Gallatin countysubdivision ndgulations atl-2iMont. code

ArD. iZ6-g-roz(q).

58. the Commission failed to consider whether T6newexempt welts in the

proposed Spritrghill Reserve Major Subdivision would pfect the ability of existing water

userE to accesssufficient water in thefuture.

59. lhe Commission failed to place restrictions on water usqge in the

proposed subdivision similar to the usage restrictions crurently in place for Summer

Ridge Subdivision and the Spirit Hills SuMivision, andlfailed to request that DEe

consider placing such resrictions on the springhill Reryre subdivision.

60. The Commission failed to consider GaIIa{n County Grorryth policy Section

3.2 - I{ater Quantity: GoaI r, which requires new d,evelopers to show a *rational plan to

maintain and proteet flows for existing water nghts of dthers."

Appeal Pursuantto Monr code Ann. s76-g-6zsana comf,laint Page 14



6r. the Commission acted in an arbitrary an,d canricious mannerby

approving the preliminaryplatwithout oonsidering *d.nh.the approrral would have a

detrimental effect on the Plaintiffs'/petitioners' 
"ocerslto 

watdr.

62. lhe Commission approved the preliminary plat without considerint the

objections of Plaintiffs Barney and SheryI Hallin or thd objections other concerned

community members raised in their letters to the commission and at the public hearing.

65. The Commission failed to consider or address the evidence prcvided by

the Hallins or other concemed community members re,Sarding rffic and related saf€ty

oonoerTrS.

6+. The Commission approved the preliminary plat without conducting the

appropriate traffic studies. The prcposed subdivision will cause traffic to iugress and

egrcss totte zubdivision through the Summer Grtoffdoad and TrrmblerneedDrivefour-

way intercection. Ihe Springhill Reserve SuMividers did not conduct a traffic study on

the impact theproposed subdivision will have on this intersection or the impactthe

proposed subdivision will have on these roads. As a restrlg therr are serious Erestions of

safetyfor newresidents in theproposed intersection asrwell as thecurent residents in

theRanchzubdivision gthepreliminaryplatwithoutconductingthe
I

appropriate traffic studies rflas arbitary and capricious.

6S. The Commission failed to addrcss the potLntial hazard of the unlioensed

grarrcl pi! or place reslrictions on the dwelopment of 
"it "iI 

next to the z5-foot vertical

drop into the pit. Approving the preliminary plat without *orid".iog '\is hazard was

arbitraryand capricious. 
i

66, the Commission's preliminary plat approval will cause material injuryto

Plaintift '/Petitioners' property.

Appeal Pursuant to Mont Code Ann. S 76-3-621and Complaint Page 15
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i

61. tlg Copmissionb decision to grant preliminaryplat approval for the

SpriughiU Reserve Major Subdivision was arbitrary anh capricious orotherwise not in

accordancewith Montanalaw. 
i

COT NTU -VIOLtflONOFMONT. CODEAM. $ 85-z-go6

68. Paragraphs r through SS are incorporated herein.

6g. Ihe Commission did not assess whether the propmed appropriation by

the springhill Reserve Major subdivision's 76 wells will comply\nith S g5-z-3o6, Me,A.

Because the total appropriation exceeds the parameterb for exempt wells establishd by

the Montana Legislature, the preliminary plat for ttre Slringhi[ Reserve Major

SuHivision should not have been approvedwittrout requiring apermit for

appropriating groundwater. I

70. DEQ is obligated to assess whether tbe pryposed appmpriation by the

slringhilt Reserve Major subdivision's 76 wells will complywith g g5-z-3o6, Me,A-

Becausethe total appropriation exceedsthe parameterl for exemptwells establishedby

the Montana lesislatue, DEQ should not approve anylwells for the subdivision without

requiring a pemit for appropriatiag groundwater.

T' To the extent the Commission or DEQ relied on the DNRC's interpretation '

of "combined appropriation" in ARM. 36.re.ror(r3), quetr reliance is arbitrary and 
;

COT'NT III - VIOIITTION OF CONSTITUTIONAL RIGIIT IO CI,FIIN AI\ID
IIEALTIIFT T ENVIROI{MEIrIT

22. Paragraphs r through SS are incorporated herein.

73' The Commission's approval of the Spring+iil Reserve Major Subivision,s

preliminary plat ignored potential impacts to the environment, which include but are

Appeal Pursuantto Mont codeAnn. $ 75-3-6zs 
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i

I

not limited to impacts on water qualrty, water quantiqi, adjoining property and wells,

and other surface and ground water quality. i

74. The data on which the Comrnission reliep in making its decision was
I

incomplete, inaccrrrate, or not gtven appropriate consideration, and preirented the

Commission fron accuratelyaddressing the preliminary plat application's impacts on

the nattrral environment.

75. Gallatin County has adopted the Gallatin County Grorryth Policy, which

Suides the Commission in making detenninations ret*ea to residelrts'right to a clean

and healthful environment. the Commission faild to ponsider the stated goals and

policies of the Gdlatin County Grourtt Policyrelatdto water qualityand quantityin its

approval of the springhiu Reserye Major subdivision'J preliminary plat.

26. the Commission's appronal of the preliminary plat was arbitrary and
I

caprieioug and infringes on Plaintiffs'constitutional rights to a healthyand elean

environment.

the commission's appnoval of the sprinshiil Reserve Major Subdivision
I

pneliminary plat was unlaurftl and caused damage to Plaintift in an amount to be

deteminedattrial I

oot ItT rv - TIWALIDAND IN@NSTSTENTITTUroDI FTNDTNGS OFFACT

28. Paragraphs r througb SS are incorporated herein.

79. The Commission is reguired to prcpare #o* findings of its decision to

grantpreliminaryplatapproval. 
i

8o. The Commission iszued pflpdings of Fact, Conclusions of law, and Order

approving the Springhill Reserve Major Subdivision prdliminaryplat on February 3,

2013.
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I

8r. The Findings of Fact do uot adequately rfl"* or incorporate the public
i

testimony and zubmitted documeutation at the January 28, zotghearing including

public comment and documentation regardingthe proposed subdivision's effect on

water availability, the natural environmen! and public health and safety.

82. Ihe Findings of Fact do not address incohsistent and contradictory

information presented in the preliminary plat application.

8S. Beause the Findings of Fact do not confonn to the public testimony and

submitted documentation and Commission discussionih"ld 
",ahuJauuary 

28, eor3

hearing, theyare invdi4 inadequatg and incomplete nnder Moutanalaw.

COUIVT V (DI{RC) - UOII\TION OF THE MOIITAI\IAWAIER USE ACT

8+. Paragrapbs r through SS are inorporated herein.

8S. The Montana l"egislaturc enacted the Montana Water Use AcC which

provides that'a combined appropriation from the same souroe bytwo or mone wells ; . .

eurceeding ro acre-feet ayear, regardless of the flow ratb, requires a pe, it., MonL Code

Ann. S 8S-e-go6G)(aXiii). T\eZ6wells that comprise the Sprinehi[ Reserye Major

Subdivision appropriation will draw from the same source and use Bz.zqacne-feet of
water a year, far exeeding the ro acre-feet a year limit e*ablished by the Montana

Iegislature. Ihus, underthe stahrtg the Springfti[ Reserve Subdividers must obtain a

permit. 
'

86. The Montana DNRChas interpreted "comlined appropriation,, to apply

only to wells tbat are physrcally counected to oue anothpr. A,RM. g6.rz.ror(13).

Individual residentid wells are not physically connected to one another. Thus, ,nder the

DNRC's interpretation, the Springhill Reserve Subdividers do not bave to obtain a

Apped Pursuantto Mont CodeAnn. S 7G-3-6ZS and Corirl.int Page 18



permit and the appropriation for the Springhi[ **# subdivision is exempt from any

oversight or regulation.

87. fire DNRC's interpretation of "combined appropriation" atA.R.M.
I

36.rz.ror($) is contrary to tle gwendng stahrtg and therefore artitary, capricious, or
I

otherwise not in accordance withthe law. i

I

88. The application of the DNRCs rule to tbb Springhi[ Reerve zuMivision
i

threatens to impair Plaintiffu' existing wells and dimiuish their a@ss to water for use in

theirhomes.

WHEREFORE, Plaintiffs/Petitioners pray for relid against the

Defendants/Respondents as follows:
'l

I

i

I

A- Ttat the Commission's decision approving the $pringhiU Reserve Subdividens,

preliminary plat application be held arbitrary, capricid,trs, and otherrrise unlarvfirl;
IB. lhat the preliminary plat application for Sprinebill Resene Mqior Subdivision be
I

rrcmandedto the Commission with instructionsto: I

l

a. considerthe impact of the 76 newwells bn the plainfift water

availability;

b. Conductadeguatetrafficstudies; and

c. Mitigate the hazard of a trail along *" rif of the 'nlicensd gravel pit;

c. thatthe DI'[Rc's interyretation of "combined a{nronriationn"aRM.

36.rz.ror(8), be declarcd to be inconsisteut with the t[**t statute, in exess of the

ageng/s authority, and therefore void;

D. That this Court issue an injunction suspending applicability of A.R.M.

36.rz.ror(g);

Appeal Pursuant to Mont. Code Ann. S T6-Z-625 and Co



IE. That the Plaintiffs be awarded all available aamfses in an amount to be

detennined attrial; l

F For reasonable attorney fees, costs and disbursdments hcurred herein; and

G. For zuch other and firrther relieJthat this corut deems just and equitable.

DEMA}iID FOR A JIJRY TRIAL

Plaintiffrequests a jurytrial on all issues triaUIJUV a jury.

DATED -*t*rofMarch, 2,o14.r
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Hertha L. Lund
Breeann M. Johnson
Lund Law PLLC
662 FergusonAve., Unit z
Bozeman, MI59718
Telephone: (4o6) 586-6zS+
Facsimile: (+o6)S86-6zSg
Lund@Lund-Law.com
Johnson@Lund-Law.com

Elizabeth A. Brennan
Brennan Iaw & Mediation, PLLC
516 W. Mountain View Drive
Missoula, MT 598o2
Telephone: (4o6) 721-6768
Facsimile : (8n) 5z6-7628
Beth @ BrennanlawandMediation. com

Attomelsfor Plaintiffs

I

THE RAIICH HOMEOWNERS ASSOCIATION, a )
Montana nonprofit corporation; BARNEY HALLIN )
A}itD SHERYL HALLIN, )

)
Plaintiffs, Petitioners, ffidAppellants, )

)
v.)

GALLATIN COUNTY, a Political Subdivisioo of tU" i]

State of Montana By and Through its Board of )
County Commissioners; JOHN TUBBS, in his )
offrcial capacity as Director of Department of )
Nafural Resources and Conservation, an Agency of 

D

the State of Montana; THE MONTAM D

DEPARTMENT OF NATURAL RESOURCES AI{D )
CONSERVATION, an agency of the State of D

Montana; TRACY STONE-MANNING, in her ofEcial)
capacity as Director of the Montana Department of )
Environmental Quality, an Agency of the State of )
Montana; and THE MONTANA DEPARTMENT OF )
EIWIRONMENTAL QUALITY, an agency of the )
State of Montana.

Defendants.

MONTAIYA ETGHTEENTH JLTDICIAL DISTRTCf, COURT,
GALUTflN COI.INTY

Cause No. DV-r4-r86A

)
)
)



TO: Tim Fox, in Your Capacity as 
i

The Attorney General for the State of Montana
On BehaHof John Tubbs, in His Official Capacity as Director of
Montana Department of Natural Resources an$ Conservation
P.O. Box 2ot4ot I

Helena, MI 59620-1401

Why are you getting this? 
i

A lawsuit has been filed against you, or the entity you represent, in this Court
under the cause number shown above. A copy of the Complaint is attached.

This is not a summons, or en official notice from the Court. It is a request that, to
avoid expenses, you acknowledge and waive formal service of a summons by signing and
returning the enclosed acknowledgment and waiver #thin 21 dap (+z days if iou are
the State of Montana, a state sgencV, or a state officer or employee) from the date shown
below, which is the date this notice was sent. The copies of the acknowledgment and
waiver are enclosed, along with a stamped, self-addrgssed envelop€, or other prepaid
means for rehuning one copy. You may keep the othbr copy.

What happens next? 
i

If you retum the signed acknowledgment and waiver, I will file it with the Court.
The action will then proceed as if you had been served on the date the waiver is filed, but
no summons will beierved on you and you will have lzr days from the date you sign ihe
acknowledgment and_waiver (+z days if you are the State of Montana, a staie agency, or
a state of;ficer or employee sued in an official capacrty) to answer the Complain[.

If you d9 not rehm the signed acknowledgrr,"lr, and waiver within the time
indicated, I will alTange to have the summons and Complaint served on you, and I will
ask the Court to require you, or the entity you represent, to pay the errperrses of makingservice. I

Please read the enclosed statement about the futf to avoid unnecessary e4)enses.
I

I certifu that this request is being sent to you on the date below.

DATED this 5tl day of March, 2or14. i

Hertha L. Lund
LuNo Law, pLLc
lund@lund-law.com



Hertha L. Lund
Breeann M. Johnson
Lund Law PLLC
662 FergusonAve., Unit z
Bozeman, MT 59718
Telephone: (4o6) 586-6254
Facsimile: (+o6)S86-6zSg
Lund@Lund-Law.eom
Johnson@Lund-Law.com

ElizabethA. Brennan
Brennan Law & Mediation, PLLC

516 W. Mountain View Drive
Missoula, MT 598o2
Telephone: (4o6) 7zr-6768
Facsimile : (8n) 526-7628
Beth@ BrennanlawandMediation.com

Attorneys for Plaintiffs

MONTA]\IA EIGHTEENTH JI'DICIAL DISTRICII COI'RT,
GALLIIIIN COT'NTY

THE RAI{CH HOMEOWNERS ASSOCIAIION, A

Montana nonprofit corporation; BARNEI HALUN
A}.ID SHERYL HALIJN,

Plaintiffs, Petitioners, ild Appellants,

v.

Cause No. DV-r4-r86A

GALLATIN COUNTY, a Political Subdivision of the D

State of Montana By and Through its Board of )
County Commissionersi; JOHN TUBBS, in his )
official capacity as Director of Department of )
Nattrral Resources and Conservation, an Agency of )
the State of Montana; THE MONTANA )
DEPARTMENT OF NATURAL RESOURCES AND )
CONSERVATION, an agency of the State of )
Montana; TRACY STONE-MANNING, in her official)
capacity as Director of the Montana Department of )
Environmental Qualrty, an Agency of the State of )
Montana; and THE MONTANA DEPARTMENT OF )
EI{\IRONMENTAL QUAUTY, an agency of the )
State of Montana.

Defendants.
)
)
t)



NOTICE OF A rt\WS[rrT Ar\rpiREQI,EST TO

TO: Tim Fox, in Your Capacity as
The Attorney General for the State of M
On Behalf of John Tubbs, in His Official Capadity as Director of
Montana Department of Natural Resources anld Conservation
P.O. Box 2ot4ot
Helena, MT 59620-1401

Why are you getting this?

A lawsuit has been filed against you, or the entity you represent, in this Court
under the cause number shown above. A copy of the Complaint is attached.

I

This is not a summons, or an official notice frcim the Court. It is a request that, to
avoid e{penses, you acknowledge and waive formal service of a summons by signing and
rehrrning the enclosed acknowledgment and waiver within zr days (42 days if you are
the State of Montana, a state ag€ncy, or a state officer or employee) from the date shown
below, which is the date this notice was sent. The copies of the acknowledgment and
waiver are enclosed, along with a stamped, self-addressed envelope, or othlr prepaid
means for returning one copy. You may keep the other copy.

What happens next? 1

I

If you rehrm the signed acknowledgment *a lr.irrr, I will file it with the Court.
The action will then proceed as if you had been served on the date the waiver is filed, but
no summons will be served oT yog andyou will have zr days from the date you sign ihe
acknowledgment and_waiver (42dap if you_are the State of Montana, a staie agency, or
a state officer or employee sued in an official capacrty) to answer the Complainl.

If you do not return the signed acknowledgment and waiver within the time
in9icated, I $'ill arrange to have the summons and Cdmplaint served on you, and I will
ask the Court to requiie you, or the entity you repres$nt, to pay the ur.p.i"". 

"f 
;.kfi;service. 

I

Please read the enclosed statement about the drrty to avoid unnecessary e)q)enses.

I certiff that this request is being sent to you on the date below.

DATED this 5tn day of March,2ot4.

Hertha L. Lund
Luno Law, pLLc
lund@lund-law.com

E


